TITLE 14. NATURAL RESOURCES
DIVISION 4. DEPARTMENT OF BOATING AND WATERWAYS
CHAPTER 1. DEPARTMENT OF BOATING AND WATERWAYS
ARTICLE 45.1. BOATING SAFETY AND ENFORCEMENT FINANCIAL AID
PROGRAM

Final Statement of Reasons

Inan Initid Statement of Reasons published May 31, 2002, the Department of Boating and
Waterways (“ Department”) proposed to adopt regulations that implement, interpret and make
gpecific provisons of Assembly Bill (AB) 1827 (Chapter 1354, Statutes of 1969). Specifically,
these regulations implement Section 663.7 of the Harbors and Navigation Code (H&N Code),
which provides for State financia aid to loca agencies for boating safety and enforcement
programs on waters under their jurisdiction when certain conditions are satisfied. This program
istitled the Boating Safety and Enforcement Financid Aid Program.

The Department accepted public comments on its proposed regulations from May 31, 2002 until
Jduly 25, 2002. The Department also accepted oral and written testimony on the proposed
regulations at a hearing in Sacramento on July 25, 2002. Nine entities provided ora and/or
written comments during the initid 45-day public comment period. A 15-day notice of
avallability of the modified text of the proposed regulations began on October 15, 2002 and
ended on October 30, 2002. Four entities provided comments during the 15-day notice of
availability period. However, comments from three of the four entities were identica and not
related to modifications of the proposed regulations, and so were not considered in the
rulemaking process.

The Department considered all comments received prior to the close of the public comment
period. The Department made changes to the regulations as proposed in May, the mgjority of
which are non-substantia changes. These changes are described in detail below.

|. Update of Information Contained in the Initial Statement of Reasons.

Non-substantial changes to the text of the proposed regulations

There were severa non-substantiad changes made to the text of the origind proposed regulations
asaresult of the Department’ s review and public comments. These changes do not impact the
Initid Statement of Reasons (Refer to Section _ of this Rulemaking file for the Initid

Statement of Reasons).

1. Theorigind proposed regulations did not provide a clear, definitive reference to the first
paragraph of Section 6593.11. This change clarifies the reference for the first paragraph of
Section 6593.11 by adding “(a)” to the paragraph. The remainder of Section 6593.11 was
reindexed to reflect the new reference. The Department has determined these are non
Subgtantia changes.

2. All the exhibitsin Section 6593.8 of the origina proposed regulations were relocated into
one section for ease of reproducing the regulation text. Section 6593.12 was added to the
proposed regulations specificaly for the exhibits, which were deleted from Section 6593.8.
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All references to the exhibits in Section 6593.8 were revised to reflect the new location in
Section 6593.12. Also, thefiscd year datesin the exhibits were modified to reflect adash
rather than adash. The Department has determined these are non-subgtantial changes.

3. Therewere severd grammatica and punctuation changes made to the regulations as
originaly proposed that the Department has determined are non-substantial changes. These
changes are shown in the amended regulation text by bold text and double strikeout or double
underline and are detailed below.

The following changes relate to the use of capitd letters. Boating Safety and Enforcement
Financid Aid Program isthe title of the program and is capitdized. The department is not
capitaized nor is county board of supervisors or county auditor. Also, section is not
capitaized in the context shown below.

Section 6593.1. “The purpose of the BB oating sSafety and eEnforcement £Einancid aAid
pProgram isto augment ...”

Section 6593.2(b). “...or appliesto participate, in the BB oating sSafety and eEnforcement
{Financid aAid pProgram.”

Section 6593.3. “The provisions of the BB oating sSafety and eEnforcement £Einancid aAid
gProgram, ...”

Section 6593.5(a). “An gpplicant agency provides a certified copy of the resolution or minute
order from the €county Bboard of Ssupervisors with the application for financial aid under
the provisions of Section 663.7 of the Harbors and Navigation Code.”

Section 6593.5(a)(1). “...its Ecounty Bboard of Ssupervisors, authorizing the agency to
participate in the program.”

Section 6593.5(8)(2)(C). “ Authorize the €county Aauditor to certify the amount of prior year
vessd taxes received by the county.”

Section 6593.6(a). “An agency gpplying for financid aid under the BB oating sSafety and
Enforcement £Financid aAid gProgram...”

Section 6593.7(b). “ The Bdepartment shal send every participating agency a contract at lesst
90 days prior to the gart of the fiscd year. A participating agency shal sign and return the
contract to the Bdepartment at least 15 days prior to the start of the fisca year.”

Section 6593.8. “... under the BB oating sSafety and eEnforcement £Einancid aAid
pProgram. “

Section 6593.9. “All program expenditures, including those made with vessdl taxes recelved
by the county, shdl comply with the requirements of this Ssection.”

Section 6593.10. “...under the bBoating sSafety and eEnforcement £Einancid aAid
pProgram.”

Section 6593.10(€)(2). “This publication is available from the Bdepartment.”

Section 6593.11(a). “...under the BB oating sSafety and eEnforcement £Einancid aAid
pProgram.”
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The following changes were made to reflect correct use of commas, hyphens, and
apostrophes.

Section 6593.1. “...The program is not intended to fully fund a participating agency’s
boating safety and enforcement activities, and agency participation in the program is entirely
voluntary.”

Section 6593.4(c). “ Supervison of organized eathewater on-the-water boating activities
or water events that allows for the protection and safety of the boating public during such
activities or events.”

Section 6593.4(d). “ Search and rescue operations origingting from er-thewater on-the-
water boating activities, including the recovery of drowned bodies that are the result of
boating activities.”

Section 6593.8(a). “...fiscal year 1996/-97 shdl recaive, a aminimum, the amount of the
fisca year 1996/-97..."

Section 6593.8(b). “...fiscal year 1996497 but prior to fiscal year 2003/-04 shdl receive...”

Section 6593.8(d)(1). “Each agency shdl judtify the estimated number of werk=hess work
hours of patral...”

Section 6593.8(d)(3). “The first-year digibility alocation for any new agency...”
Section 6593.8(€). “Beginning with fisca year 2004/-05 and continuing. ..”

Section 6593.8(f). “Beginning with fiscal year 2004405 and continuing...”

Section 6593.10(c). “...the boating safety and enforcement officer’ s hourly pay...”

The following changes were grammatical and did not change the meaning of the sentence as
presented in the origina proposed regulations.

Section 6593.2(c). “* Allowable costs or expenses’ means the cogts or expenditures made by
aparticipating agency that are authorized and-alewsed by the department.”

Section 6593.6(c). “Size of waterway(s) (in_square miles for lakes and in milesfor rivers or
coadtline).”

Section 6593.7(b). “... participating agency losng their financia ad digibility alocation for
the-easuing that fiscd year.”

Section 6593.9(b)(2). “Akse=a participating agency may use vessdl taxes received...”

Section 6593.10(g). “... once the department has completed the gesk review and approved
the claim for payment.”

Section 6593.10(h)(1). “... and date of invoice received are not detexminiag factorsin
determining the fiscal year in which expenditure is made.”

Section 6593.11(a). “ The department shall maintain adequate controls to ensure
respongbility and accountability for the expenditure of State funds. Assuehs ¢The
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department may conduct periodic systematic audits of a participating agency in order to
determine whether an agency isin compliance with State law and S%%@%@

Harbors-and-Navigation-Cedeand-the-department sregulation the daims submitted by
a participating agency accurately represent the amount due the agency under the bBodting
eSafety and eEnforcement iFlnamd aAid pProgram=ane-f s v

Section 6593.11(€). “If the depatment conducts an audit_of a participating agency, the
department shdl issue an audit report to the participating agency. The audit report shal
include a description of how the audit was performed; and and asummary of aJdIt exceptions
and management improvement recommendati ons.=&:

applicable, acorrection plan shall be discussed with the pa’tICIpétl ng agency describi ng the
gpecific actions that are plarred recommended to be taken..

Section 6593.11(f). “When i spen an audit indicates that aparticipating
agency hascla med and received payments from the department under this program to which
it isnot entitled. ..

Section 6593.11(h). “If +esehution the appeal is not resolved to the participating agency’s
satisfaction, the participating agency may...”

Exhibit 4.
Total Estimated Boating Safety and Enforcement Costs
Provided by Agency 1. Estimated Wesl=Hawrs Work Hours 1,300
Provided by Agency 2.  Axerage Hourly Pa S i $25.00
Provided by Agency 3. customarrAverage Fringe Benefits Percent 33%

4. Therewere severa non-subgtantia clarifying changes made to the text of the proposed
regulations. These changes are discussed below.

Section 6593.2(1) was clarified to read, “* Fringe benefits percent” is the percentage used by
the participating or gpplicant agency to estimate the costs of non-salary benefitsfor an
employee,_such asworkers compensation premiums, retirement contributions, uniform
allowances, insurance, payments made under the Federal Insurance Contributions Act,

and any other employee benefit approved by the department.” This change provides
examples of fringe benefits and is cons stent with Section 6593.9(a)(1) regarding alowable

costs under the program.

Section 6593.2(p) was clarified to read, ““Undlocated funds’ are funds that have not been
spent or used by participating agencies bodti ng sefety and errforcement programs pur suant

to section 6593.8(c) of this article. ass . GES
redyetions”™ This change provides amore preclse expl anatl on of What constl tutes

unallocated funds by referencing the regulation section that relates to program reductions.

Section 6593.6(a) was clarified to reed, “ The annua Boating Safety and Enfor cement
Financial Aid Program application for a county shall accompany al gpplications from other
governmental agencies within the county requesting aid from the department.” This
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change darifies that the application submitted by each county is the Boating Safety and
Enforcement Financid Aid Program application and not some other gpplication. This change
aso darifiesthat the gpplication should accompany al gpplications from government entities
within a County requesting aid from the department. The Initid Statement of Reasons
provides additional detail asto why this application is necessary.

Section 6593.7(a) was clarified to read, “Beginning in fiscal year 2003-04, Eevery
participating agency shal enter into an annua contract...” Severd written and ora
comments indicated some confusion from affected agencies as to the effective date of various
aspects of the regulations. This and severd other changes were made to clarify the effective
dates for these agencies.

Section 6593.9 was clarified to read, “Beginning in fiscal year 2003-04, Aall program
expenditures...” for the reason listed above. Likewise, Section 6593.10 was clarified to read,
“Beginning in fiscal year 2003-04, Fthe following procedures...” in order to inform
agencies asto the effective date of the section.

Section 6593.8(c)(1) was clarified to read, “A participating agency that deessast spends |ess
than their entire basdine State financid digibility alocation in eithe=both calendar year
2003 er and calendar year 2004 shal have their digibility dlocation reduced in fiscal year
2005406." This changeisintended to clarify the conditions under which a participating
agency’ sdlocation is reduced and to make Section 6593.8(c)(1) consstent with the Initial
Statement of Reasons.

Section 6593.8(c)(2) was clarified to read, “ A participating agency that deessast spends |ess
than their eatize basdine State financid digibility alocation during a calendar year

period, in ethe=ef the two most recent calendar years, shdll have thar digibility alocation
reduced in the next fiscd year.” This change is consstent with the change listed above and is
intended to cdlarify when a participating agency’ s dlocation is reduced consstent with the
Initial Statement of Reasons.

Severd public comments indicated confusion as to the gpplication of the formula contained
in Section 6593.8(d). To clarify, Section 6593.8(d) was amended to read, “Beginning with
fiscal year 2003/-04 and continuing with each fisca year theresfter, the formulafor aa new,

non-participating applicant agency applying to the program shal be asfallows...” This
clarification addresses public comments concerning the applicability of Section 6593.8(d) to

exiging participating agencies.

A comment received during the 15-day notice period caused the Department to revisit the
wording of Section 6593.10(a). Asaresult, Section 6593.10(a) was clarified to read, “The
department shdl provide financia aid, under Section 663.7 of the Harbors and Navigation
Code, in the form of reimbursements to cover the costs incurred by a participating agency for
boating safety and enforcement activities that exceed vessel taxes received by the county fee
sueh-serviees, up to the participating agency’ s Sae financid digibility dlocation amount.”
Harbors and Navigation Code Section 663.7 does not require that funds received for such
services be used for boating safety and enforcement activities, so this section was clarified to
be lessredtrictive.

Severd public comments inquired whether sick leave and vacation time was to be included in
the actua number of hours used for rembursement. Section 6593.10(c) was clarified to read,
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“Personnd costs shall be reimbursed based on the actual number of hours spent on boating
safety and enforcement activities, including associated sick leave, vacation, and
compensatory time off, during the month or quarter by each boating safety and enforcement
officer of the participating agency. Actud hours,_and associated sick leave, vacation, and
compensatory time off, for each boating safety and enforcement officer shall be multiplied
by the boating safety and enforcement officer’ s= hourly pay to determine direct salary costs”
This change meets the intent provided in the Initid Statement of Reasons and dlarifies
rembursement for participating agencies.

Sufficiently related other changes to the text of the proposed regulations
There were four sufficiently related other changes as aresult of public comments.

1. Severd affected parties requested that the gpplication process be shortened for agencies that
had previoudy applied to and been accepted into the program (i.e., participating agencies).
Harbors and Navigation Code Section 663.7(i) requires that al agencies applying to the
program submit applications to the Department at least Sx months prior to the sart of the
fiscal year. Section 6593.6(d) of the proposed regulations, as origindly proposed, would
have required al agencies to submit gpplications 14 months prior to the start of the fiscal
year in order for the Department to have sufficient time to request additiona funds through
the budget process. However, the Department does not require as much time when the
amount requested is the same as the previous year. Thus, based on public comments and a
review of Harbors and Navigation Code Section 663.7, the original text of Section 6593.6(d)
of the proposed regulations was replaced with the following, “A participating agency shall
submit a completed application to the department at least six months prior to the start
of thefiscal year for which State financial aid isrequested. A new applicant agency
shall submit a completed application to the department at least 14 months prior to the
gtart of the fiscal year for which State financial aid isrequested.”

2. The Department received public comments requesting that agencies have the option to use
actua hourly pay and actud fringe benefit percentages on the annua gpplication when such
amounts are known. Section 6593.8(d)(2) was changed to read, “The number of werk=heurs

work hours shdl bemultiplied by either the agency’s actual hourly pay of boating safety
and enfor cement officers, or the agency’s mid-range or equivdent (i.e, third of five pay

Steps) journeyman level average hourly pay, and either the agency’s actual fringe benefit

per cent for boating safety and enfor cement officers, or the agency’s customary average
fringe benefits percent, to estimate total personnd costs.” The Department has determined

that these amendments are sufficiently related to the origina proposed regulations asthey
provide other dternatives for applicant agencies to use when caculating an agency’ s basdline
date financid aid amount and ease the burden on applicant agencies, which is ill consstent
with the Initid Statement of Reasons.

3. The Department did not intend to limit the scope of Section 6593.9(a)(1) to only other
benefits contained in alocd bargaining agreement. Management personnel may have other
benefits but not have aloca bargaining agreement, and it is not the intent of the regulation to
exclude such benefits from reimbursement. Thus, Section 6593.9(a)(1) was changed to read,
“Personnel costs of boating safety and enforcement officers, including, but not limited to,
sdaries, wages, overtime and holiday pay, differentia pay, on-cal pay, workers
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compensation premiums, retirement contributions, uniform alowances, insurance, payments
made under the Federd Insurance Contrl butions Act and any other emglogee benefit whieh

! and gpproved by the
depanment ” The Depa’tment has daerml ned that theee amendments are sufficiently related
to the origina proposed regulations as they are intended to cover both represented and non-
represented employees while the origina regulations inadvertently only covered represented
employees.

4. Aninadvertent error in Section 6593.9(b)(5) makes this section inconsstent with the Initia
Statement of Reasons and Section 6593.9(a)(3) of the proposed regulations. Section
6593.9(b)(5) was changed to read, “ Any administrative or overhead codts that exceed en

five percent of the total allowable direct program costs of a participating agency’ s boating
safety and enforcement program.” The Department has determined that these amendments
are sufficiently related inadvertent oversights from the initia publication of the regulations
and are required for Section 6593.9(b)(5) to be consistent with Section 6593.9(a)(3).

Il. Summary of Objectionsor Recommendations M ade Regar ding the Specific Adoption,
Amendment or Repeal Proposed. Theinitid 45-day public comment period for this
rulemaking process began on May 31, 2002 and ended on July 25, 2002. Nine entities provided
comments and suggestions regarding the proposed regulations. The 15-day public comment
period began on October 15, 2002 and ended on October 30, 2002. Four entities provided
comments during the 15-day notice of availability; however, the mgority of these comments did
not relate to modifications to the regulation text.

Public comments were received in two forms. written correspondence submitted to the
Department and ora statements during the public hearing, which was held on July 25, 2002.
Most of the ora comments were submitted in writing as well as reduced to writing in the form of
minutes of the hearing prepared by the Department. The Department has summarized the public
comments received and provided its responses to these commentsin Attachment 1 to this
gatement. Comments and responses in Attachment 1 are organized based on regulation section.
To the extent the comments recommended changes in the regulations as proposed, the
Department’ s responses explain why the recommended change was not made, as required by
Government Code Section 11346.9(a)(3), or indicate how the regulations were changed to
accommodate the comment.

[11. Determination Regarding Alter natives. Severd dternative dlocation formulas and
reimbursement processes were considered as discussed in the Notice of Proposed Rulemaking
Congderation of Alternatives, the Initid Statement of Reasons (page 11), and the responses to
public comments regarding sections 6593.8 and 6593.10 of the proposed regulations. The
Department has determined that none of these alternatives would be more effective in carrying
out the intent for which the regulation is proposed, or would be as effective and less burdensome
to affected private persons, that the proposed regulations. Information in support of this
determination is contained in the above referenced documents.

V. Alternativesto Reduce Impactson Small Business. The Department has determined that
the proposed regulatory action has no impact on small businesses because only a County, or a
public agency within a County, may participate in the boating safety and enforcement program,

and neither of these types of entities are small businesses.

Final Statement of Reasons Page 7



Boating Safety and Enforcement Financial Aid Program

V. Determination asto Whether the Proposed Regulations Impose a Mandate on L ocal
Agenciesor School Districts. The Department has determined that adoption of these
regulations does not impose a mandate on any loca agencies or school digtricts. Please see page
two of the Notice of Regulatory Action and the Department’ s statement under Section A of the
Fiscd Impact Statement (STD 399).
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